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§ 436.35 Standard terms and condi-
tions. 

(a) Mandatory requirements. In addi-
tion to contractual provisions other-
wise required by the Act or this sub-
part, any energy savings performance 
contract shall contain clauses— 

(1) Authorizing modification, replace-
ment, or changes of equipment, at no 
cost to the Federal agency, with the 
prior approval of the contracting offi-
cer who shall consider the expected 
level of performance after such modi-
fication, replacement or change; 

(2) Providing for the disposition of 
title to systems and equipment; 

(3) Requiring prior approval by the 
contracting officer of any financing 
agreements (including lease-acquisi-
tions) and amendments to such an 
agreement entered into after contract 
award for the purpose of financing the 
acquisition of energy conservation 
measures; 

(4) Providing for an annual energy 
audit and identifying who shall con-
duct such an audit, consistent with 
§ 436.37 of this subpart; and 

(5) Providing for a guarantee of en-
ergy cost savings to the Federal agen-
cy, and establishing payment schedules 
reflecting such guarantee. 

(b) Third party financing. If there is 
third party financing, then an energy 
savings performance contract may con-
tain a clause: 

(1) Permitting the financing source 
to perfect a security interest in the in-
stalled energy conservation measures, 
subject to and subordinate to the 
rights of the Federal agency; and 

(2) Protecting the interests of a Fed-
eral agency and a financing source, by 
authorizing a contracting officer in ap-
propriate circumstances to require a 
contractor who defaults on an energy 
savings performance contract or who 
does not cure the failure to make time-
ly payments, to assign to the financing 
source, if willing and able, the contrac-
tor’s rights and responsibilities under 
an energy savings performance con-
tract;

§ 436.36 Conditions of payment. 
(a) Any amount paid by a Federal 

agency pursuant to any energy savings 
performance contract entered into 
under this subpart may be paid only 

from funds appropriated or otherwise 
made available to the agency for the 
payment of energy expenses and re-
lated operation and maintenance ex-
penses which would have been incurred 
without an energy savings performance 
contract. The amount the agency 
would have paid is equal to: 

(1) The energy baseline under the en-
ergy savings performance contract (ad-
justed if appropriate under § 436.37), 
multiplied by the unit energy cost; and 

(2) Any related operations and main-
tenance cost prior to implementation 
of energy conservation measures, ad-
justed for increases in labor and mate-
rial price indices. 

(b) Federal agencies may incur obli-
gations pursuant to energy savings per-
formance contracts to finance energy 
conservation measures provided guar-
anteed energy cost savings exceed the 
contractor’s debt service requirements.

§ 436.37 Annual energy audits. 
(a) After contractor implementation 

of energy conservation measures and 
annually thereafter during the con-
tract term, an annual energy audit 
shall be conducted by the Federal agen-
cy or the contractor as determined by 
the contract. The annual energy audit 
shall verify the achievement of annual 
energy cost savings performance guar-
antees provided by the contractor. 

(b) The energy baseline is subject to 
adjustment due to changes beyond the 
contractor’s control, such as— 

(1) Physical changes to building; 
(2) Hours of use or occupancy; 
(3) Area of conditioned space; 
(4) Addition or removal of energy 

consuming equipment or systems; 
(5) Energy consuming equipment op-

erating conditions; 
(6) Weather (i.e., cooling and heating 

degree days); and 
(7) Utility rates. 
(c) In the solicitation or in the con-

tract, Federal agencies shall specify re-
quirements for annual energy audits, 
the energy baseline, and baseline ad-
justment procedures.

§ 436.38 Terminating contracts. 
(a) Except as otherwise provided by 

this subpart, termination of energy 
savings performance contracts shall be 
subject to the termination procedures 
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of the Federal Acquisition Regulation 
in 48 CFR part 49. 

(b) In the event an energy savings 
performance contract is terminated for 
the convenience of a Federal agency, 
the termination liability of the Federal 
agency shall not exceed the cancella-
tion ceiling set forth in the contract, 
for the year in which the contract is 
terminated.

Subparts C–E [Reserved]

Subpart F—Guidelines for General 
Operations Plans

AUTHORITY: Energy Policy and Conserva-
tion Act, as amended, 42 U.S.C. 6361; Execu-
tive Order 11912, as amended, 42 FR 37523 
(July 20, 1977); National Energy Conservation 
Policy Act, title V, part 3, 42 U.S.C. 8251 et 
seq.; Department of Energy Organization 
Act, 42 U.S.C. 7254.

SOURCE: 45 FR 44561, July 1, 1980, unless 
otherwise noted.

§ 436.100 Purpose and scope. 
(a) Purpose. The purpose of this sub-

part is to provide guidelines for use by 
Federal agencies in their development 
of overall 10-year energy management 
plans to establish energy conservation 
goals, to reduce the rate of energy con-
sumption, to promote the efficient use 
of energy, to promote switching for pe-
troleum-based fuels and natural gas to 
coal and other energy sources, to pro-
vide a methodology for reporting their 
progress in meeting the goals of those 
plans, and to promote emergency en-
ergy conservation planning to assuage 
the impact of a sudden disruption in 
the supply of oil-based fuels, natural 
gas or electricity. The plan is intended 
to provide the cornerstone for a pro-
gram to conserve energy in the general 
operations of an agency. 

(b) Scope. This subpart applies to all 
general operations of Federal agencies 
and is applicable to management of all 
energy used by Federal agencies that is 
excluded from coverage pursuant to 
section 543(a)(2) of part 3 of title V of 
the National Energy Conservation Pol-
icy Act, as amended (42 U.S.C. 8251–
8261). 

[45 FR 44561, July 1, 1980, as amended at 55 
FR 48223, Nov. 20, 1990]

§ 436.101 Definitions. 

As used in this subpart— 
Automotive gasoline means all grades 

of gasoline for use in internal combus-
tion engines except aviation gasoline. 
Does not include diesel fuel. 

Aviation gasoline (AVGAS) means all 
special grades of gasoline for use in 
aviation reciprocating engines. 

Btu means British thermal unit; the 
quantity of heat required to raise the 
temperature of one pound of water one 
degree Fahrenheit. 

Cogeneration means the utilization of 
surplus energy, e.g., steam, heat or hot 
water produced as a by-product of the 
manufacture of some other form of en-
ergy, such as electricity. Thus, diesel 
generators are converted to cogenera-
tion sets when they are equipped with 
boilers that make steam and hot water 
(usable as energy) from the heat of the 
exhaust and the water that cools the 
generator. 

Diesel and petroleum distillate fuels 
means the lighter fuel oils distilled-off 
during the refining process. Included 
are heating oils, fuels, and fuel oil. The 
major uses of distillate fuel oils in-
clude heating, fuel for on- and off-high-
way diesel engines, marine diesel en-
gines and railroad diesel fuel. 

DOE means the Department of En-
ergy. 

Emergency conservation plan means a 
set of instructions designed to specify 
actions to be taken in response to a se-
rious interruption of energy supply. 

Energy efficiency goal means the ratio 
of production achieved to energy used. 

Energy use avoidance means the 
amount of energy resources, e.g., gaso-
line, not used because of initiatives re-
lated to conservation. It is the dif-
ference between the baseline without a 
plan and actual consumption. 

Facility means any structure or group 
of closely located structures, com-
prising a manufacturing plant, labora-
tory, office or service center, plus 
equipment. 

Federal agency means any Executive 
agency under 5 U.S.C. 105 and the 
United States Postal Service, each en-
tity specified in 5 U.S.C. 5721(1) (B) 
through (H) and, except that for pur-
poses of this subpart, the Department 
of Defense shall be separated into four 
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